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Introduction
Part 1 Structure of Tort Law in Japan
1.1 Tort Law in the Civil Code
Art.709 （Compensation for Loss or Damage in Torts)
故意又は過失によって他人の権利又は法律上保護される利益を侵害した者は、これによって生じた損害を賠償する責任を負う。
A person that has intentionally or negligently infringed the rights or legally protected interests of another person is liable to compensate for damage resulting in consequence.

Art.710 （財産以外の損害の賠償）
(Compensation for Loss or Damage Other than of Property)
他人の身体、自由若しくは名誉を侵害した場合又は他人の財産権を侵害した場合のいずれであるかを問わず、前条の規定により損害賠償の責任を負う者は、財産以外の損害に対しても、その賠償をしなければならない。
A person liable for compensation for loss or damage pursuant to the provisions of the preceding Article must also compensate for loss or damage other than of property, regardless of whether that person infringed the body, liberty or reputation of another person, or infringed property rights of another person.

Art.711 (Compensation for immaterial damages of Close Relatives)
他人の生命を侵害した者は、被害者の父母、配偶者及び子に対しては、その財産権が侵害されなかった場合においても、損害の賠償をしなければならない。
A person that has taken the life of another must compensate for loss or damage to the father, mother, spouse, and children of the victim, even if the property rights of the same have not been infringed. 

712 (Capacity for Liability of minors) / 713 (Capacity for Liability of a mentally disabled person) /  714 (Liability of a Supervisor of a Person without Capacity) / 715 (Liability of Employers) / 716 (Liability of a Party Ordering Works) / 717(Liability of Possessor and Owner of Structure on Land) / 718 (Liability of Possessor of Animal) / 719 (Joint Torts) 
720 (Self-Defence and Neccesity) / 721(Fetus’ Capacity) / 722(Method of compensation, subtraction of interim interest, comparative negiligence) / 723(Remedies of Defamaion) / 724(Prescription) / 725(Prescription of claims on personal injuries)
1.2 Tort Laws in the Special Codes
State Liability Act (1947) / Product Liability Act (1994)
Nuclear Damage Compensation Act　（1961）

[bookmark: _Hlk177893309]Part 2 Ｆeatures of General Tort Liability of Art.709 CC
2.1  Infringement of “right” or “legally protected interests”
    Original position of Art.709 --- idea of general provision for all torts is based on French Law 
    Influence of German Law --- strict interpretation of infringement of “right”
                             Ex, Tochuken Kumoemon case桃中軒雲衛門事件　  
    Relaxation from German law influence
                         --- infringement of “relative rights” to“legally protected interests”
    Further steps          ---- damages for “pure economic loss”

2.2 Causation in fact (but for test)
   Proportional Causation  /  Probablistic Causation    ex. Minamata case
2.3 Wide use of comparative negligence
2.4 Wide and flexible use of non-pecuniary damages for mental suffering　(emotional damage)
     more in Part 3

Part 3 Compensation for emotional harm
3.1 Overview / Comparative Law 
German Law: §253 BGB (1) Money may be demanded in compensation for any damage that is not a pecuniary loss only in the cases stipulated by law.
(2) If damages are to be paid for an injury to body, health, freedom or sexual self-determination, then equitable compensation in money also may be demanded for any damage that is not a pecuniary loss.

French Law：dommage moral. The French Civil Code is silent on whether compensation for mental suffering is allowed. But the court and academics acknowledge awarding of emotional damages.
  Art 1240 (anc.art.1382) Tout fait quelconque de l'homme, qui cause à autrui un dommage, oblige celui par la faute duquel il est arrivé à le réparer.
  Art.1241 (anc.art.1383) Chacun est responsable du dommage qu'il a causé non seulement par son fait, mais encore par sa négligence ou par son imprudence.

USA：Rest. Torts 3d: Chapter 8 Liability for Emotional Harm
§ 45 Emotional Harm　　精神的侵害の定義
"Emotional harm" means impairment or injury to a person's emotional tranquility. 
§ 46 Intentional (or Reckless) Infliction of Emotional Harm　
An actor who by extreme and outrageous conduct intentionally or recklessly causes severe emotional harm to another is subject to liability for that emotional harm and, if the emotional harm causes bodily harm, also for the bodily harm.
§ 47 Negligent Conduct Directly Inflicting Emotional Harm on Another　
An actor whose negligent conduct causes serious emotional harm to another is subject to liability to the other if the conduct:　　
(a) places the other in danger of immediate bodily harm and the emotional harm results from the danger; or　身体被害なく精神的被害のみでよいが、物理的危険があったことが必要　
(b) occurs in the course of specified categories of activities, undertakings, or relationships in which negligent conduct is especially likely to cause serious emotional harm.　誤電報、誤診
　ｃｆ　Ｒｅｓｔ　２ｄ　４３６Ａ　stand-alone emotional harm not compensable
§ 48 Negligent Infliction of Emotional Harm Resulting from Bodily Harm to a Third　 間接被害者
An actor who negligently causes sudden serious bodily injury to a third person is subject to liability for serious emotional harm caused thereby to a person who:
(a) perceives the event contemporaneously, 
(b) is a close family member of the person suffering the bodily injury.

Japanese C.C Art.709, 710, 711

3.2 Types of emotional damages
(1) Personal injury or death 
 (a) The victim injured by a negligent conduct of another
    Wrongdoer Y ------------- X Direct victim physically injured
                               ① property damages (incl, loss of future earnings) §709
                               ② mental suffering 　§709, 710
                             If X died later, his/her heirs inherits X’s right on ①②
            
                    Z Indirect victim　    
                    ① property damages ? （A person who was dependent on X”s service etc）
　　　　　　　　　      ② mental suffering ?   expanding the scope of §711 ?

(b) Death of a person （instant death case）
    Wrongdoer Y------------- X Direct victim killed
     Ex. Car accident           ① property damages (incl. loss of future earnings ?) §709
　　　　　　　　　　　　　　　　　　　　　　　②　mental suffering  §709, 710

                Z Close relatives (own claims)            X’s heirs                          
③　Pecuniary damages caused            ⑤　inherit X’s claim for ①
by X’s　death　　　§709　　　　　　　　　　　　　include loss of earnings ?
(ex. Z’s living was dependent            ⑥　inherit X’s claim for ②
on X’s T)
　　　　　　　　　　　　　　④ Z’s own mental suffering §710, 711

Tokyo District Court Oct. 27, 2023 (we will discuss this case) : See Appendix 1
   In a fatal case, who is entitled for what kind of damages, and in what way?
     The diseased victim himself/herself ?  By his/her heirs?
     The indirect victim: close relatives, grandparents, grandchildren？　
　　　　　　　　　　　　　　　　Concubine, partner relation? 
     When multiple persons entitled to compensation, how to divide? 

 (2) Emotional damage without bodily injuries (“pure mental damage”)
     Def.Restaurant negligence------------ Plaintiff
            External substance in food       no bodily injury, but suffered emotional damage
                                             
   Q. When a negligence act of a wrongdoer caused other person mental suffering but did not cause any actual injury to his health or body, is the latter entitled to compensation for his pure mental suffering?  
See Tokyo District Court Csse March 10, 2009:  see Appendix 2 
Foreign substance in the food supplied to the customer (the plaintiff) in the restaurant. The plaintiff, after putting the food in his mouth, but before swallowing it, found a foreign substance in the food (a small plastic peace、probably a broken peace of a dish). He expelled it out and therefore he suffered no bodily harm. The plaintiff claimed compensation of 100,000 Yen. The court of 1st instance dismissed the claim, The appellate court awarded 2000 yen for compensation of mental suffering. 

USA:
Rest Torts 2d § 436A Negligence Resulting in Emotional Disturbance Alone
If the actor's conduct is negligent as creating an unreasonable risk of causing either bodily harm or emotional disturbance to another, and it results in such emotional disturbance alone, without bodily harm or other compensable damage, the actor is not liable for such emotional disturbance. 
Rest 3d Torts, §47 is more liberal than Rest 2d Torts, but still some limits.		

Tuttle v. Meyer Dairy Products Co., 75 Ohio L. Abs. 587, 138 N.E.2d 429 (App. 1956), 
The plaintiff bought a carton of cottage cheese produced and sold by the defendant. After having eaten most of the cottage cheese contained in the carton, and while still eating the cheese, the plaintiff bit on a piece of glass. She immediately expelled the glass from her mouth without being cut or scratched, and without swallowing any glass. 
She brought an action against the company alleging that she developed nausea and suffered nervousness and mental anguish because of the company's alleged negligence. A jury rendered a verdict in favor of the victim. 
The defendant company appealed. On review, the court reversed the determination because the evidence showed that the victim did not sustain a physical injury. No liability existed for acts of negligence causing mere fright or shock, unaccompanied by physical injury.

 (3) compensation for emotional damages caused through property damage
   (a) A pet injured or killed by a negligent act of another. 
Can the owner claim compensation for his mental suffering caused by the injury or death of his pet?
      Wrongdoer ------------ a pet injured or killed
                             Owner’s property damage (objective value)     
                             Owner’s emotional damage(subjective value?)
                               
   French case (Lunus case): Cass. 1ere civ., 16 janv. 1962, D. 1962.199, note Rodibre
   A race horse Lunas was killed by the negligence of the defendant. Damages awarded. 

  Japanese case: Tokyo District Court May10, 2004  Because of the defendant’s negligent treatment the dog (nine years old) owned by the plaintiff died. The plaintiffs A(husband) and B(wife), the owners, claimed for compensation based on tort and/or breach of contract. 
The damage/damages were at issue, among others emotional damages suffered by the owners of the dog were discussed. The court acknowledged tort liability of the defendant and awarded each plaintiff 300,000 yen as emotional damages.
”Animals, including dogs are, unlike lifeless chattel, unique in that they possess individuality and act on their own volition. And through communication with their owners, they can become irreplaceable being to their owners. The plaintiffs began keeping the dog on their 10th wedding anniversary, (precisely who bought it, who paid the price, who is the legal owner of the dog?)・・・　・・・The plaintiffs loved their dog as if it were their own child, and the dog became an irreplaceable part of their lives (exibit A8 etc. ). In addition, the Plaintiffs had been taking care of their pet dog in its old age (the life span of a Spitz dog is about 15 years), they even brought it periodically to a animal hospital for health care treatment, because the dog they had previously owned had died of illness. Furthermore, the Plaintiffs' mental anguish was so severe that Plaintiff B (wife) developed panic disorder after this incident and she is currently undergoing treatment (Exibit A11). From these facts and evidences 300,000 yen for each plaintiff is appropriate for the amount of emotional damages.”
 US case on emotional damage of the owner of a pet. (?)

Q1 Analyze the Japanese case above. What is the reason for allowing compensation of emotional damages for the pet killed under the Japanese law. The basic starting point in Japanses Law is that both property damage and mental damage is compensable. There is no difference between the two, just like French law. But in some cases compensation for pure emotional damage is allowed and in other cases not. What would be the criteria and justification of making the difference.
Q2 In some European countries they revised the Civil Code and changed the provision on “things”, saying that animals or animals with senses are not the same with lifeless things. Dos this new definition of animals help the owner to get compensated for emotional damages caused by the harm to their pets?

(b) Owner of the property claiming subjective value of the property damaged by the negligence of the defendant. Is compensation of subjective value possible?
      Def. negligence---------- family photo album  
Property damage of objective value or subjective value                                                  
                            Or owner’s emotional damages

 (4) function of compensation for emotional damages
 (5) emotional damages for contractual liability

Part 4  Nuclear Damage Compensation Act
4.1 Nuclear Damage Liability: Absolute Liability
4.2 Compensation of “nuclear damages” (scope of damages will be decided by the rule provided in the Civil Code §709,710,711 etc)
4.3 Some of damages given to the victims of the accident
  Example 1  Evacuation damages caused by evacuation order or by voluntary evacuation
  Example 2  Compensation for Loss of community
  Example 3  Rumor damages
4.4 Corrective justice vs distribution justice
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